mean that John is "happy" in one sense (for example, happy in his marriage) and not "happy" in another sense (for example, not happy with his job).
This rule is necessary in the sense that it is impossible (not just unlikely) for Beatrice's sentence to be true if both occurrences of "happy" mean the same thing. It is formal in the sense that we can understand this rule without knowing the meaning of the word "happy." If Beatrice had said, "John is valetudinarian, and he's not valetudinarian," we could, without having any idea of what "valetudinarian" means, still know that both occurrences of that word cannot mean the same thing if the sentence is to be true.
Logic is the study of these necessary and formal rules for the interpretation of language.
13 (The logical rule alluded to above is often called the law of non-contradiction.) 14 We tend to take logic for granted. But in the midnineteenth century, it almost ceased to exist. The triumph of the empirical sciences had led many to think that the meanings with which logicians dealt were scientifically disreputable. They needed to be replaced by proper objects of empirical study, such as psychological states. 15 Once logic went empirical, it lost the necessity and formality that were its distinguishing characteristics. After all, it is psychologically possible, although perhaps very unlikely, that Beatrice thinks that John is happy and that he is not happy at the same time. And just because the probability of her entertaining those two thoughts is .0004, the probability of my entertaining them might be .0911. An intersubjective framework for interpreting other people's utterances disappeared.
Logic was rescued from "psychologism" (as the empiricist movement in logic came to be known by its detractors) in the late nineteenth and early twentieth centuries, primary by Gottlob Frege, 16 the father of the analytic philosophy of language. 17 Frege' s accomplishment was not merely provid- Texten (1890 Texten ( -1901 , in 12 HUSSERLIANA (L. Eley ed., 1970)). The review accused the author of lapsing into psychologism. ld. at 209. Taking Frege's critique to heart, Husser! devoted the rest of his life to developing a philosophically rigorous method for knowledge of non-empirical meanings. Virtually every philosophical movement that has arisen in continental philosophy is indebted to Husserl's project in some way. On ing a non-empirical account of the meanings that the logician investigates, although it is this aspect of his thought that concerns us. He also invented the method of using an artificial language that allowed logical consequence to be evident simply upon mechanical inspection of the shapes of the expressions within the language. The result was modern symbolic logic, which has been an enormously productive discipline in the last century.
As recent work has shown, Frege's anti-psychologism was strongly influenced by Kant. 18 Frege explained our non-empirical knowledge of meanings in a manner similar to Kant's explanation of our non-empirical knowledge of necessary relations in nature, such · as causality. In this respect, Frege was part of the late nineteenth century philosophical movement away from empiricism and back to Kant. 19 What Frege is to the interpretation of languages, Kelsen is to the interpretation of legal systems. In response to empiricist trends in the philosophy of law that had made legal meanings look scientifically disreputable, Kelsen sought to save the logical analysis of legal systems by adopting a Kantian epistemology of legal meaning. 20 Seen in this context, the traditional Anglo-American reasons for rejecting Kelsen's project lose their purchase. The most common is the abstract character of Kelsen's account of the law-its exclusion of the social and political aspects that give the law content and significance?' Kelsen's pure theory of law, it is argued, is an "exercise in logic and not in life. 'm But it is hardly a criticism of a logic of the law that it does not provide us with all the information we need to interpret a legal system, for it concerns only the necessary and formal rules for interpretation. The fact that this logical framework needs to be filled in with content drawn from social facts does not mean that the framework does not exist or is unimportant. That would be like rejecting the existence or significance of the law of noncontradiction simply because it does not tell us what particular words mean. (1995 KANT (1978) . Husserl's method, too, is largely a purified version of Kant's transcendental idealism.
20. E.g., KELSEN, PROBLEMS, supra note 7, at 7; Kelsen, Natural Law, supra note 8, at 394.
21.
See Another reason often given for rejecting Kelsen's approach is the unfamiliar Kantian terminology he uses to frame his arguments?
3 AngloAmerican legal scholars simply cannot see how legal theory should depend upon working through arcane issues in Kantian transcendental idealism? 4 B\lt Kelsen' s Kantianism is a response to empiricist objections that legal meanings are not proper objects of knowledge. Once these objections are answered, the logic of legal systems can develop without recapitulating its philosophical groundings, just as modem symbolic logic has developed without recapitulating Frege's neo-Kantian foundations for the discipline. Rejecting Kelsen's logic of legal systems because of his Kantianism is like rejecting symbolic logic because the philosophical arguments that made it possible are too arcane.
My goal in this Article is to clarify Kelsen's formalist legal theory and the role of Kantian transcendental idealism in this theory, by means of analogies with logic. 25 I begin in Part One by sketching the parallels be-
23.
Brand-Ballard, supra note 3, at 133-34; Shivakumar, supra note 3, at 1383. 24.
Because Kelsen is little-read, exposure to his ideas tends to be mediated through the views of other legal theorists. In particular, H.L.A. Hart's concept of a rule of recognition is often described as a more approachable and Anglo-Arnericanized version of Kelsen's doctrine of the basic norm. Kelsen's basic idea is there, but denuded of its objectionable Kantianism and put in a sociological garb more in keeping with Anglo-Americans' empiricist sympathies. An example of this attitude is Jeffrie Murphy's outline of the philosophy of law in JEFFRIE G. MURPHY & JULES L. COLEMAN, PHILOSOPHY OF LAW:
AN INTRODUCTION TO JURISPRUDENCE 6-66 (2d ed. 1990). Kelsen's writings are admitted to be "monumental works of twentieth-century jurisprudence," id. at 59 n.26, but discussion of them is omitted, in part because "Hart's theory manages to preserve most of Kelsen's central insights without surrounding them with Kelsen's complex prose." /d. at 27. In fact, Kelsen and Hart (whose approach is essentially empiricist) are on the opposite ends of the jurisprudential spectrum. See Part Two infra. To identify the two shows a serious lack of comprehension of Kelsen's method. For a superior treatment of Kelsen in an introductory work by an Anglo-American legal scholar, see BRIAN BIX, JURISPRUDENCE: THEORY AND CONTEXT 55-65 (1996) .
25. This Article is not intended to be a balanced general introduction to Kelsen's jurisprudence. Because my goal is explaining how Kelsen uses a neo-Kantian epistemology of legal meaning to explain the possibility of a logic of legal systems, I will ignore or describe only briefly many important ideas of Kelsen that are not related to this topic. Furthermore, I will not offer a nuanced picture of the tensions between Kelsen's Kantianism and elements in his thought that might be incompatible with a Kantian approach. My reading will be deliberately one-sided~! will always prefer a reading of Kelsen as a transcendental idealist, when doing so is exegetically viable, despite the fact that other interpretations might also suggest themselves.
Furthermore, as in many other articles published on Kelsen, I will discuss only a subset of his works, not merely because the number of books and articles he wrote in his almost seventy years of productive activity is dauntingly large, but also because he changed his views over time. See, e.g (1998) . The most notable change occurred in the early 1960s after the publication of his magnum opus, the second edition of the Pure Theory of Law. KELSEN, PuRE THEORY, supra note 4. In these later works, and particularly in HANS KELSEN, GENERAL THEORY OF NORMS (Michael Hartney trans., 1991) (translating ALLGEMEINE THEORIE DER NORMEN (1979)), it appears that Kelsen retreated from his transcendental idealist approach. See Stanley L. Paulson, Introduction to NORMATIVITY AND NORMS, supra note 3, at xxiii, xxvii. Although the extent to· which Kelsen really changed methods can be questioned, his later writings certainly introduce problems that are beyond the scope of this Article. My focus, therefore, will be the works published before this change, and particularly the first and second editions of the Pure Theory of Law. See KELSEN, PROBLEMS, supra note 7; KELSEN, PuRE THEORY, supra note 4.
tween the logical analysis of language and Kelsen's logic of legal systems. In Part Two, I discuss one of Kelsen's primary pieces of evidence for the non-empirical legal meanings that legal logic investigates-the legal significance of revolutions. I then spend Parts Three through Five describing Kelsen's neo-Kantian epistemology of legal meanings. Part Three is a crash course in Kant's transcendental idealism. In Part Four, I describe how a purified version of transcendental idealism was developed by late nineteenth century neo-Kantians, and how this version was employed by Frege to explain the possibility of logic. In Part Five, I spell out how Kelsen used the same purified transcendental idealism to explain the possibility of legal logic. Finally, in Part Six, I offer an example of the practical consequences of legal logic for adjudication. For Kelsen, all law (that is, the laws of the various domestic legal orders and international law) must form one consistent legal system. If he is right, then adjudication of legal conflicts is more normatively constrained than has previously been assumed.
PART ONE: THE LOGICS OF LANGUAGES AND LEGAL SYSTEMS
In this Part, I outline very briefly the sense in which logic 1rovides necessary and formal rules for the interpretation of language. 2 I then draw analogies between the logical analysis of language and Kelsen' s logical analysis of legal systems.
The Logic of Language
To many, the idea that necessary and formal logical rules constrain the interpretation of language sounds like outdated metaphysical speculation. Language, after all, is a social and conventional phenomenon. Its character should be completely contingent. The truth, however, is that this idea is, in large part, motivated by an empirical problem-how human beings, with their finite mental capacities, could possibly come to understand a language. 27 I have recently been undergoing training for scuba certification. Part of this process involves learning underwater hand signals. The instructor gives students sheets of paper with drawings of the hand signals on the left and descriptions of what they mean on the right, like so: 28 26 .
In order to keep this discussion manageable, some distortion is inevitable. I will only offer a very sketchy account of one common conception of logic, namely that found in Frege' I will speak interchangeably of assertability and truth conditions, ignoring the distinctions between the two, which are irrelevant to the analogies between the logics of languages and legal systems that are our main concern.
31.
Reprinted with express permission of International P ADI, Inc., © 2002.
means "MY EARS WON'T CLEAR," is to say that one may make the hand signal only when one's ears won't clear.
32
An interpretation of the scuba language seems unconstrained by necessary and formal rules. To interpret what expressions in the language mean is to identify a completely contingent relationship between expressions and meanings. But an important characteristic of the scuba language (which would lead some to say that it is not a language at all) is that it cannot contain a boundless number of expressions. Learning a boundless scuba language would mean memorizing an infinitely long list. That means that there must be an essential difference between the scuba language and English, for English speakers know how to make and recognize a boundless number of expressions, including many that have never been uttered by anyone before (such as "a cat grew polka-dotted wings yesterday"). In addition, they generally know what these expressions mean.
33
An interpretation of English and other unbounded languages must involve more than a simple scuba-language correlation between expressions and their meanings. In particular, it must appeal to the relation between two types of higher-order rules. Rules of the first type explain the boundless number of expressions in a language by showing how complex expressions can be built up out of a finite number of constituents (e.g., words). Rules of the second type, which can be called rules of logic, explain the boundless number of meanings for expressions by showing how complex meanings can be built up from more primitive meanings. For example, according to the logical rule of conjunction, if the meanings of two expressions are conjoined, then the expression to which the resulting meaning applies is assertable if and only if both of the conjuncts are.
The relation between the meaning of a sentence and the meanings of its parts that a logical rule identifies is a necessary one-it is impossible, for example, that a conjunction may not be asserted if both of its conjuncts may be. This claim of necessity does not concern the linguistic expressions as 32 .
For a discussion of this truth-conditional conception of linguistic meaning, see PLATTS, supra note 26, at2-3.
33. This is different, of course, from knowing whether the expressions are true. I can know the meaning of "a cat grew polka-dotted wings yesterday on a planet orbiting Alpha Centauri" without knowing its truth-value. empirical entities. Whether one expression actually follows another in the course of events is a contingent matter. Someone might be inclined to utter a conjunction while being disinclined to utter its conjuncts. The necessity instead concerns the relationships between the meanings associated with the expressions.
34 Furthermore, the relationship is formal in the sense that it can be known without knowing the meaning of some of the expressions' parts. I can know that "John is valetudinarian" is assertable if "John is valetudinarian and John is Greek" is assertable without knowing what "valetudinarian" means.
It is because our two higher-order rules are related that we can understand the meanings of novel expressions. Assume that I have never before heard the sentence "I am cold and I am low on air." I can nevertheless know its meaning if I know the meanings of the sentences "I am cold" and "I am low on air," and I know that there is a relationship between the logical rule of conjunction and the way that larger expressions are built up from smaller ones through the use of the word "and." It is only because expressions in English have a logical form-a correlation between their structure and the logical structure of their meanings-that English can be learned.
The logical analysis of language, therefore, interprets linguistic expressions in relation to necessary and formal logical rules. These logical rules are essential tools for interpreting languages, not for metaphysical reasons, but because of the mundane but stubborn fact that human beings have finite capacities of memory and recognition.
The logical analysis of language uncovers this relationship between the structures of expressions and the logical structures of the expressions' meanings by investigating those cases where the truth of an expression follows necessarily from the truth of other expressions. Generally, the truthvalue of one expression is not necessarily related to the truth-value of another. The truth of "I am low on air" is not necessarily related to the truth of "My ears won't clear"-the first sentence could be true while the other is false and vice-versa. But the truth of "I am low on air" is necessarily related to the truth of "I am cold and I am low on air," in the sense that the former must be true when the latter is true. This necessary relation between their truth-values is a consequence of a necessary relation between their mean-34.
By saying the law of conjunction identifies a necessary relation, one is not thereby taking a stand concerning the appropriateness of alternative or "deviant" logics. Some have suggested, for example, that law of the excluded middle (that is, the logical law that either P or not-Pis true) does not apply to the world of quantum mechanics. See SUSAN HAACK, PHILOSOPHY OF LoGICS 210-11 (1978) . If it does not, then we will need to describe quantum reality in a language in which "or" is tied to a different logical function, from which the law of the excluded middle does not follow. But the point will remain that "or" will be tied to a logical function, and from that function certain relations between the meaning of expressions will follow necessarily. Even Quine, despite his famous rejection of necessary truth by virtue of meaning alone, Willard Van Orman Quine, Two Dogmas of Empiricism, in FROM A LoGICAL POINT OF VIEW 20 (2d ed. 1980), concedes this point. He admits that the logical constants (like "and," "or," and "not") have a determinate meaning that can give rise to truth by virtue of the meanings of the logical constants alone. WILLARD VAN ORMAN QUINE, WORD AND OBJECT § 2, at 5-8 ( 1960); see also HAACK, supra, at 236-37.
[Vol. 54:2:365 ings-in this case, the necessary relation identified by the rule of conjunction. Having isolated this necessary relationship, the logical analysis of language seeks to find a connection between it and the structure of the expressions involved. In this case, it is the linking of two sentences through the word "and."
In some cases, a sentence will be necessarily true without dependence upon the truth-value of other expressions in the language. An example of such a sentence is, "It is not the case that I am low on air and I am not low on air." These logically true sentences also reveal the logical form of the language.
The goal of revealing logical form has a limit. Eventually a finite set of primitive components for expressions will be reached, which are correlated, in scuba-language fashion, with a finite set of primitive meanings. The language will be fully analyzed when one shows how all expressions in the language can be built up (through syntactical rules) out of the primitive components, how the complex meanings of these expressions can be built up (through logical rules) out of the primitive meanings associated with the primitive components, and how the two types of rules are correlated. For our purposes, we can think of these primitive components as words and the primitive meanings as the meanings of words.
This means that the logical analysis of a language will not explain what words mean. Many people find the logical analysis of language unsatisfactory because it fails to explain the meanings of words. 35 Consider the person who has mastery of the logical form of English. He knows, for example, that if "All whales are mammals" is true, then "Some whales are mammals" must also be true, and so on. And yet he thinks gumballs should be called "whales" and birch trees should be called "mammals." Since his understanding of English is obviously seriously deficient, in what sense is his mastery of logical form significant?
To see the purpose of logical form, consider someone who knows that whales should be called "whales" and that mammals should be called "mammals," but who has no knowledge of the logical form of expressions in English. Despite her mastery of words, she would not, know what "All whales are mammals," "There are no whales on Mars," or even ''That is a whale," mean. These sentences would be like new expressions in the scuba language, the meaning of which would have to be learned on their own. 36 We can therefore think of the role of logical form in our comprehension of language in the following way: The meaning of words introduces the content of language-the way language connects with the world. But content is useless without logical form, because it is only through mastery of 35.
PLAITS, supra note 26, at 18-24.
36.
There are, of course, sentences that consist of one word. One might use "Whale!" to indicate that a whale is present. But someone who knows this sentence knows more than the simple referent of the word "whale." She also knows the logical form enabling her to say that a whale exists, even though revealing this logical form means analysis that goes deeper than the level of the word. logical form that even the most simple sentence can be understood. Someone who had no knowledge of logical form could link words to the world, but would never know how to link words together to say something true or false about the world.
The usual way of stating this point is to say that the sentence is the primary unit of linguistic meaning. The meaning of a word is its contribution to the truth-value of sentences within which it occurs, even though the meanings of words are foundational in the sense that they give language its content. As Quine puts it:
The unit of communication is the sentence and not the word. This point of semantical theory was long obscured by the undeniable primacy, in one respect, of words. Sentences being limitless in number and words limited, we necessarily understand most sentences by construction from antecedently familiar words. Actually there is no conflict here. We can allow the sentences a full monopoly of "meaning" in some sense, without denying that the meaning must be worked out. Then we can say that knowing words is knowing how to work out the meanings of sentences containing them.
37
To sum up, the necessary and formal rules of logic restrict our interpretation of languages because languages are boundless. To know the meanings of novel expressions, one must connect the structure of these expressions to logical rules. Without these connections language appears unlearnable. The logical analysis of language makes these connections explicit by examining those unusual cases where the truth of one expression is necessarily related to the truth of another and when an expression is necessarily true.
Despite its impeccable scientific credentials, however, the logical analysis of a language is the demonstration of a relationship between the structure of something empirically known (utterances, scribbles, hand motions) and the structure of abstract objects (meanings) that cannot be known through the senses and that have necessary relations to one another. This will seem objectionable to those who reject abstract objects on empiricist grounds.
The Logic of Legal Systems
Let us now tum to Kelsen's account of the logic of legal systems. 38 Just as I understand a language when I have the ability to assign meanings to its 37.
Willard Van Onnan Quine, Russell's Ontological Development, 63 J. PmL. 657, 659 (1966}, quoted in PLAITS, supra note 26, at 24. An account of how the meanings of words contribute to the meanings of sentences within which they occur introduces complexities of logical analysis, including predicate-satisfaction and the logical rules of universal and existential quantification, the details of which need not concern us here. See, e.g., PlAITS, supra note 26, at 18-24.
38. Some important caveats are necessary, however: I do not want to suggest that the following is anything more than the barest outline of Kelsen's logic of legal systems, nor that a fully developed logic would resemble Kelsen's in very many details. My goal is only to provide a context for Kelsen's project expressions, Kelsen speaks of understanding a legal system in terms of assigning "legal meanings" to "external manifestation[s] of human conduct":
People assemble in a hall, they give speeches, some rise, others remain seated-this is the external event. Its meaning: that a statute is enacted. Or, a man dressed in robes says certain words from a platform, addressing someone standing before him. This external event has as its meaning a judicial decision. A merchant writes a certain letter to another merchant, who writes back in reply. This means they have entered into a contract. An individual somehow acts to bring about the death of another, and this means, legally speaking, murder.
39
Every first-year law student knows how lifeless events become imbued with legal meaning as a result of legal education, just as lifeless noises become imbued with linguistic meaning as a result of learning a new language.
40
What is the legal meaning of an event? In the logical analysis of a language, linguistic meaning was understood in terms of the conditions for the appropriate assertion of an expression. "I am cold" meant something different from "I am low on air" because the circumstances under which the two expressions may be uttered were different. An important aspect of Kelsen' s logic of legal systems is his reduction of all legal meaning to the conditions for appropriate coercive sanctions by officials. 41 The difference between the legal meaning of my petting my cat and the legal meaning of my intentionally killing another person is that the former is not sanctionable, while the latter is.
But, just as the primary unit of linguistic meaning is the sentence rather than the word, so Kelsen argues that the primary unit of legal meaning is a chain of events, not a single event on its own. My petting my cat could be sanctionable given appropriate antecedent events (such as the outlawing of through the analogies between it and the logical analysis of languages.
39. KELSEN, PROBLEMS, supra note 7, at 8-9; KELSEN, PuRE THEORY, supra note 4, at 2. 40.
In general, only certain types of entities (phonemes, scribbles, or hand gestures) can have linguistic meaning. In contrast, there is no restriction on what events can have legal meaning. Although Kelsen suggests at times that only human actions can be legally interpreted, in the end, the only requirement for possessing legal meaning is being an "event that can be perceived by the senses." KELSEN, PuRE THEORY, supra note 4, at 3. There is no essential limitation in terms of time or space. /d. at 12-14.
Indeed, every event, including an event in the center of the sun or during the Mesezoic era, has a legal meaning, if only that of legal permissibility, in the sense of not being forbidden under the legal system. This follows from Kelsen's view that the absence of legal prohibition of an event gives that event the legal meaning of permissibility. /d. at 126. One could argue instead that the result is a deontic void, that is, the event has no legal meaning at all, the way "Fihnj uyhgf?!" has no meaning in English. cat-petting). There is no such thing as a single event legally meaning sanctions by officials are appropriate or inappropriate, just as there is no such thing as a single word being true or false.
The legal meanings that we attribute to single events, therefore, must be understood in terms of their functional contribution to the sanctionability of longer chains of events within which they occur. Let's say that A and B sign a piece of paper that specifies that A is to deliver ten bolts of cloth in exchange for a thousand dollars from B. First of all, for this to mean that a contract has legally been entered into requires that events with certain legal meanings precede it, in particular, events legally meaning the two are authorized to enter into contracts of that sort. 42 But even with these requisite acts of authorization, the legal meaning of the event as an act of contracting must be understood in terms of the effect that the chain ending with the contracting has on sanctionability of longer strings that include subsequent events. The chain of events ending with the act of contracting, understood on its own, is simply non-sanctionable, that is, a legally permissible act. To understand its legal meaning as an act of contracting, the sanctionability of chains of events containing subsequent events must be considered. It is an act of contracting, for example, because if A delivered ten bolts of cloth and B did not give A any money in return, sanctions against B would be appropriate. On its own, the act of contracting is no more a legal sentence than "I am cold and " is a complete linguistic sentence. Kelsen speaks of these legal connections between the legal meaning of individual events, by means of which complex sanctionability conditions are created, as relationships of "imputation" (Zurechnung). 43 Imputation builds up complex legal meaning by linking contents into "functional connection[s] of elements,'M similar to the way that logical rules build the complex meaning of sentences out of the meaning of words. The two fundamental relationships of imputation are command and authorization.
45
Contracting is an example of command, which links the actions contrary to the command (delicts) to obligations upon appropriate officials to sanction.46
42.
The act of authorization is the conferring upon another of "the power to create law." KELSEN, PuRE THEORY, supra note 4, at 118; see also id. at 77.
43. KELSEN, PROBLEMS, supra note 7, at 23-25; KELSEN, PuRE THEORY, supra note 4, at 76-81. By the term "imputation," I mean what Kelsen sometimes calls "peripheral imputation," that is to say, the legal ought relationship between events. KELSEN, PROBLEMS, supra note 7, at 50-51. In contrast, "central imputation" involves the attribution of events to authors, as in the case of the assignment of legal responsibility. KELSEN Because commands require prior authorizations, which, as acts of lawmaking, themselves require authorization, chains of authorization will lead further and further into the past. In the end, however, there must be a first act of authorization. This act fundamentally decides which of those social events that have content that could be made into authorizations and commands will in fact be so interpreted. If events in the United States were interpreted in light of the Articles of Confederation, their legal meaning would be completely different than if they were interpreted in the light of the Constitution. For example, what people did in Congress would no longer be interpreted as acts of authorization and command.
It is not necessary that the first authorization be called "a constitution." For example, the United States Constitution might not be the first constitution within the American legal system. Indeed, since its ratification was itself an act of law-making in accordance with Article VII, which specifies that the Constitution is established when ratified by the conventions of nine states, it is arguable that Article VII is the first constitution, because it authorizes the state conventions to create law, and its creation was not itself authorized by an earlier act. Of course, arguments for even earlier first constitutions might be constructed. 47 These arguments reveal an essential Kelsenian point: We are not simply satisfied by an empirical account of the events preceding the ratification of the Constitution. Instead we demand that these social events fit into the logical structure created by the rule of authorization.
Whatever our particular answer to this question, at some point the creation of a first constitution must be reached. Let us assume that this was the creation of Article VII. If so, then Article VII's legal meaning as an authorization is unique. All other authorizations are understood in terms of a relationship of imputation between two socially-determined primitive contents. For example, if Congress allows an agency to create regulatory law, this authorization is valid because of a relationship between it and some earlier authorizing act (such as the ratification of Article I), which gave Congress this power. In contrast, Article VII is necessarily an authorization, independent of any relationship to earlier content. In this sense, it is like a logically true sentence (such as "It is not the case that grass is green and grass is not green"), which is necessarily true solely by virtue of its logical form.
Logically true sentences seem both profoundly true and utterly worthless, because rather than describing states of affairs, all they do is reveal the Kelsen's conception of a legal command as a relationship between delict and sanction. In a sense, legal commands are really directed only to sanctioning officials. Furthermore, these officials themselves have a duty to sanction only if their failure to sanction means that a still higher official ought to sanction them. Obviously, the chain of sanctioning must stop somewhere, which means that it will end with an ultimate official who ought to sanction penultimate officials if they fail to sanction appropriately but who herself has no duty to sanction. KELSEN logical form of a language. By the same token, the fact that Article Vll is a legally valid authorization seems both profoundly true and utterly worthless because, rather than linking socially-determined contents in order to determine sanctionability, it merely reveals the logical form of the legal system. For Kelsen, therefore, legal interpretation of social events takes place in the following manner: What is legally interpreted-the legal sentence-is a string of social events reaching back into the past. The individual events within this string provide primitive legal meaning, which is similar to the primitive linguistic meaning associated with words in language. Just as words give languages content, the legal meanings of individual social events give legal systems content by determining what is authorized and commanded.48 In this sense, Kelsen's approach is positivist: the content of the law is contingent upon social facts. Just as the logical analysis of language does not explain the meaning of words, the logical analysis of legal systems does not explain the relationship between individual social events and their primitive legal meaning. 49 Kelsen's goal is instead to show how the primitive legal meanings can be conjoined, through rules of imputation, to generate complex legal meanings or sanctionability conditions. To interpret legal systems is to find some relationship between these rules of imputation and the structure of the legal "sentence," that is, the string of social events that is to be interpreted.
Of course, it would certainly not be enough to master American law to simply know the logical form of an American legal sentence-that is, the way that the legal meanings of single events in the American legal system are conjoined to build up larger sanctionability conditions. Without knowing the content provided by individual social events, I could never know what in particular was sanctionable.
On the other hand, someone who knew the content provided by individual social events without knowing the logical form of the American legal system would not have mastered American law either, for she would also be unable to draw a single conclusion about when sanctions were appropriate or inappropriate. She could never determine sanctionability because she could not link the contents provided by individual events in order to generate sanctionability conditions. For example, she could not conclude that signing a piece of paper created a contract, the breach of which makes sanctions appropriate, because she could not link that signing to an earlier act of authorization. She would not know which of the countless number of events whose content could be interpreted as an act of authorization should actually be interpreted in this fashion. 5° She would know that state judges and legislatures act in ways that generate contents that could be interpreted as authorizations to individuals to create contracts, but other people, such as Freemen in Montana, act in ways that could be so interpreted as well. She would know that there are pieces of paper such as the United States Constitution and state constitutions that purport to authorize the state legislatures to create the law of contract, but there are competing pieces of paper that can be interpreted as denying them this power as well. Thus both the content provided by individual events and rules of imputation are necessary to determine the legal meaning of social events. Otherwise legal systems would be unlearnable.
51
Rules of imputation are required to interpret legal systems because of their boundlessness. One cannot learn a legal system by memorizing-in scuba-language fashion-a correlation between chains of social events and sanctionability. A legal system determines with respect to a countless number of chains of events, including hypothetical chains, whether sanctions are appropriate. 52 The chains of events must have logical form for a legal system to be learned.
And just as the logician discovers the logical form in language through examining necessary relations between the meanings of expressions (as evidenced by the necessary relations between their truth values), so Kelsen uncovers the logical form of legal systems by examining necessary relations between legal meanings. Generally, the legal meaning of one event is not necessarily related to the legal meaning of another. The permissibility of petting a cat and of petting a dog are not necessarily related. One could be permissible and the other not. But in some cases, the legal meaning of one event is necessarily related to the legal meaning of another. This is evidence of the operation of rules of imputation.
Consider the rule of command. Once again, that an event has a legal meaning of a command cannot be understood in terms of the event itself or chains of events that end with it. To say that an event is a command refers to the sanctionability or non-sanctionability of longer chains of events that contain subsequent events. That a judge's order to a civil defendant to pay $25,000 to the plaintiff has the legal meaning of a command means that if the defendant fails to pay, then sanctions against the defendant will be appropriate. Furthermore, the relationship between the command and the delict, and the relationship between the delict and the appropriateness of the sanctions, will be necessary. If the event has the legal meaning of a command, then the action contrary to it necessarily has the legal meaning of a delict. And if the action contrary to it has the legal meaning of a delict, then "punishment follows always and without exception ... even if, in the system of nature, punishment may fail to materialize for one reason or another."53 To say the delict and sanction are necessarily related in this sense 51.
I<ELSEN, PROBLEMS, supra note 7, at 25, 56-57.
52.
Granted, in some cases we will be unsure about whether sanctions are appropriate or not. Legal ambiguity, just like linguistic ambiguity, is inevitable. However, the fact remains that we are able to interpret sanctionability with respect to a boundless number of series of events.
53. is not to make a claim about any necessary relationship between the social events themselves. Punishment might actually fail to occur after the delict. It is instead to make a claim about a necessary relationship between the delict and the appropriateness of the sanction, a necessary relation that is the result of their being linked by the legal rule of command. 54 By the same token, if A authorizes B to create law, then commands that are within the scope of that authorization are necessarily legally valid norms. Finally, like the logically true sentence, the legal meaning of the creation of the first constitution as an act of authorization is necessary, in a manner that does not depend upon the legal meaning of any other event.
PART Two: LEGAL MEANINGS Like the Fregean logician, Kelsen understands meanings as abstract objects-in particular, norms that contribute to the generation of complex norms governing appropriate sanctions-. in necessary relations to one another. Legal meanings are not perceivable by the senses. Although human acts have legal meaning, "[t]his 'meaning' is not something one can see or hear in the act qua external material fact, as one can perceive in an object its natural properties and functions, such as colour, rigidity, and weight." Some empirically-minded philosophers find talk about abstract objects questionable, but the fact that Kelsen's approach appeals to such objects is hardly a reason to reject it. Even those philosophers who find meanings objectionable usually have other abstract objects in their ontologies. After all, science cannot proceed without mathematics, and mathematical objects (or sets, to which some hope to reduce them) are difficult to understand other than as abstract. 5 7 For Kelsen, therefore, the interpretation of a legal system means correlating abstract objects (legal meanings) with certain sociological phenomena (strings of social events), just as the interpretation of a language means correlating abstract objects (linguistic meanings) with certain sociological phenomena (strings of phonemes or letters). Because legal systems are boundless, the correlation cannot simply be memorized. Instead, some relation must be found between the structure of the sociological phenomena and the structure of the abstract objects. [Vol. 54:2:365
The most important challenge to Kelsen is from empiricist approaches to jurisprudence. Rather than understanding legal meaning in terms of abstract objects, the empiricist argues that it can instead explain it in fully empirical terms. Legal meaning can be understood in terms of the practices or conventions within a society.
The conflict between Kelsen and conventionalists has strong parallels to what P.F. Strawson has called the "Homeric struggle" 58 in the philosophy of language between those who seek to develop formal semantic accounts, 59 and those who seek to reduce linguistic meaning to social conventions. 60 Formalists tend to argue that the inexhaustibility of language cannot be explained on the basis of conventions, because conventions are no less finite and bounded than the individuals that make them up. Either the conventions will fail to explain the boundlessness of language or conventionalists will surreptitiously rely upon meanings when articulating the conventions' character. 61 The revival of interest in Kelsen's formalist approach to legal systems may mean that a comparable Homeric struggle will finally take place within Anglo-American legal theory as well. The arguments against legal conventionalism will, I believe, closely parallel the arguments against conventionalism in the philosophy of language alluded to above. When this struggle comes, I will take my place on the side of the formalists. My goal here, however, is not to provide all the arguments against conventionalism, but to outline one argument that figures prominently in Kelsen's writings. This appeals to the fact, discussed earlier, that the creation of the first constitution is necessarily a legally valid act of authorization.
Conventionalism
An empirical approach to legal theory must reduce legal meaning to empirically-known facts and explain how we are able to legally interpret novel chains of social events solely by reference to their empirical structure. An early empiricist of this sort was John Austin. For Austin, someone interpreting a legal system first identifies a sovereign, that is, a person or group of people whose commands are habitually obeyed and who habitually obeys no one else. 62 The sovereign can be determined empirically simply by considering the habits of obedience within a community. Austin then argues that the law consists of the commands of that sovereign-an event is sane- tionable if it is contrary to these commands. This, too, is a purely empirical question, since Austin understands a command psychologically, as the expression of a person's will.
Subsequent empiricists have tended to reject Austin's approach. For example, in The Concept of Law, H.L.A. Hart argues that if Austin's theory were correct, then there should always be a person or group of people within any legal community whose will was legally unrestricted-because the law would always be determined by reference to this wi11. 63 This person could do no legal wrong, because his will would be the source of all legal standards of right and wrong. Nor could one speak of this person as legally authorized to create law, because his will would be the source of all authorization. But, Hart argues, often no Austinian sovereign can be found.
64
Everyone within a legal community, even the most powerful legal actor with the most amount of discretion, can fail to abide by a legal obligation. 65 Furthermore, every person's legal power is the result of an authorization. This is obviously true in countries, like the United States, with legal systems that submit every governmental agent to constitutional restrictions and allow them to exercise law-making power only if this power can be traced back to some constitutional authorization. 66 But even in absolute monarchies, within which the sovereign can do no legal wrong, the fact that royal succession must be legitimate means that some legal authorization exists that cannot be understood as emanating from the royal will, because the rules of authorization transcend and legitimate each royal will. 67 Kelsen rejects Austinian approaches for the same reason. He insists that the obligation of a legal command cannot be understood as reducible to anyone's wi11. 68 Anyone can fail to abide by a legal obligation. However, Kelsen goes on to reject conventionalism for the same reason. According to Hart's apfroach, one actor remains legally unrestricted-the community as a whole. 6 Kelsen argues that even the community is bound by law. Hart's approach is one in which legal meaning is ultimately determined empirically-through the identification of the rule of recognition for a community. This provides the empirical structure that makes mastery of a legal system possible. No relationship between social events and abstract legal meanings is needed. As a result, the community itself is legally unrestricted. It cannot be understood as legally authorized to bring a new rule of recognition into being, for all questions of authorization must be answered by reference to a rule of recognition. The community's movement from one rule of recognition to another, for example, during a revolution, is legally unrestricted. In this sense, it is an Austinian sovereign. 
Revolution
Our legal interpretation of revolutions seems to suggest that Hart's approach is correct. If one wants to know why the law of the Soviet Union no longer applies in Moscow, it seems sufficient to be presented with certain facts about what happened in Russian society in the late twentieth century. These facts fully explain why the law changed by reference to a change in the rule of recognition within Russian society. There is no overarching sense in which this change in the rule of recognition was legal or illegal. The community's decision was legally unrestricted.
But the phenomenon of revolution is one of the reasons Kelsen (and other members of the Vienna School of legal theory) felt the need for an alternative to empiricist theories of the law ? 4 The most important work of the Vienna School occurred in the immediate aftermath of the First World War, which saw the dissolution of the Austro-Hungarian Empire and the 72.
/d. at 107; see also id. at 292-93. The sociological facts that determine whether a particular rule of recognition exists are twofold: (1) the primary rules that are valid according to the rule of recognition must be generally (although not necessarily always) obeyed and (2) the rule of recognition itself must be generally accepted as a standard of behavior by officials within the system, in the sense that they use it to appraise critically their own and others' behavior. /d. at 113.
73.
Hart rejects the idea that the community as a whole is sovereign because that makes the "distinction between revolution and legislation untenable." HART, CONCEPT, supra note 41, at 76. However, to say that the community is sovereign when engaging in revolution is not to reduce revolution to legislation, for legislation is a form of authorized law-creation. The point is that, like the Austinian sovereign, the community engaging in revolution cannot be understood as subject to any legal rules, including rules of authorization.
74.
See, e.g., KELSEN, PROBLEMS, supra note 7, at 59; KELSEN, PuRE THEORY, supra note 4, at 208; see also Fritz Sander, Das Faktum der Revolution und die Kontinuitiit der Rechtsordnung, 1 ZEITSCHRIFT FOR 6FFENTLICHES RECHT 132, 162-63 (1919-20) (arguing that legal discontinuity from revolutions is overcome in juristic consciousness through the idea of international law, which makes revolution a legal event within a continuous legal order).
establishment of an independent German-speaking Austria. Kelsen himself was instrumental in establishing a legal order for the new republic.
75 His experiences during this dramatic change in the law confirmed his view that revolutions are not to be interpreted empirically.
To understand Kelsen's argument, it is important to remember that just because the law is not reducible to social facts does not mean that a social fact cannot legally mean that law has been created. For example, people raising their hands in a room can, under certain circumstances, create new laws, but the new laws are obviously not equivalent to these hand-raisings. It is only because these people are legally authorized to create laws that their hand-raisings can legally mean that new laws exist.
The social facts that can create new laws need not be explicit acts of legislation. For example, in many legal systems changes in convention can create new law. Consider section 2-504(b) of the Uniform Commercial Code (UCC), which allows "usage of trade" to determine which documents should accompany a seller's shipment of goods.
76 Assuming a state has adopted the UCC, a change in which documents are conventionally sent with goods can create new law. But this does not mean that the change in convention was legally unconstrained. The change had this law-creating power because of a legal context. 77 If the same change were situated within a legal system that had not adopted the UCC, it would not have any lawcreating effect. It is only because the UCC authorizes the community to create new commercial law that the change in convention has law-creating legal meaning.
Kelsen argues that the same point is true of revolutions. A revolution changes the law only in a legal context. 78 One such context is a principle of international law (and of many domestic legal systems) under which a revolutionary government is legitimate if its legal rules are efficacious, that is to say, if the population generally abides by these rules.
79 Revolutions are lawcreating social facts when viewed in the light of this principle, but that does not mean that the community was legally unconstrained. It can create new law through revolution only because it is legally authorized under the principle of efficacy to do so. Revolutions are no different from legislation.
Accordingly, it turns out that it is not enough to point to social facts about late twentieth century Russia to explain why Soviet law no longer applies in Moscow. What have been left out are the legal principles, such as the principle of efficacy, in the light of which these social facts have lawcreating legal meaning. For without such principles, the political success of 
77.
KELSEN, PuRE THEORY, supra note 4, at 9, 225-26.
78.
See id. at 214-17; KELSEN, PROBLEMS, supra note 7, at 120-22.
79.
KELSEN, PuRE THEORY, supra note 4, at 336-39.
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the Russian democrats has no more legal significance than changes in commercial convention do in a state that has not passed the UCC. With this move, Kelsen has disarmed the conventionalists. Wherever they see the identity of law and social facts, Kelsen argues that what is really being observed is the law-creating legal meaning of those social facts. Conventionalists surreptitiously rely on legal interpretations of their favored social facts, in the light of which they have law-creating power. They are like someone who, impressed with the law-creating power of legislation, argues that laws are reducible to people raising their hands.
But a conventionalist can admit that revolutions are legally authorized events-when they are viewed from the perspective of a legal system other than the one undergoing the revolution. For example, from the perspective of the American legal system (which, we will assume, accepts the principle of efficacy), the social changes in Russia in the late twentieth century created new law only because the Russian people were authorized to do so under the principle of efficacy. However, from that same American perspective, the social changes that occurred on the Atlantic coast of North America in the late eighteenth century cannot be seen as authorized law creation according to the principle of efficacy. These social changes created the American legal system, and the principle of efficacy is itself one of those American laws whose validity depends upon that system's existence. 80 These social changes, the conventionalist argues, must instead be interpreted factually, as bringing into being the American legal system in a legally unconstrained fashion.
Thus the conventionalist will argue that there is a factual and a legal sense in which a legal system exists. As a factual matter, a legal system exists if a community with a rule of recognition exists. In order to begin legal interpretation, one must determine whether a legal system exists in this factual, legally unconstrained sense. But once legal interpretation has begun, there is also a legal sense in which a legal system exists, namely if that system is recognized by the primary legal system that one is interpreting. The primary legal system can use any criteria for this legal existence, but, as we have seen, it is common for it to use the principle of efficacy. If this principle is used, it is easy to confuse existence in the legal and the factual senses, since the requirements for each are quite similar. But when the two diverge, their differences become clear. As Hart (writing in 1961) puts it:
We are, in fact, quite clear that the legal system in existence in the territory of the Soviet Union is not in fact that of the Tsarist regime. But if a statute of the British Parliament declared that the law of Tsarist Russia was still the law of Russian territory this would indeed have meaning and legal effect as part of English law referring to the USSR, but it would leave unaffected the truth of the state-80.
Cf id. at 340-41. ment of fact contained in our last sentence. The force and meaning of the statute would be merely to determine the law to be applied in English courts, and so in England, to cases with a Russian element.81
The disagreement between Kelsen and the conventionalist concerns whether interpretation of a legal system fundamentally depends upon an antecedent determination of the factual existence of that system. 82 Hart argues that it does. Kelsen argues that it does not. One of the main reasons Kelsen believes that conventionalism is wrong is that it legally misinterprets the creation of the first constitution.
First Constitutions
Consider the problem of when the United States Constitution became valid law. The conventionalist would argue that it was valid law only when a social practice of looking to it as the ultimate source of law emerged. 83 Accordingly, it was not the law when it was ratified. 84 Before the necessary convention arose, it consisted of mere words, without legal significance.
85
But that is surely an incorrect judgment about American law, for our Constitution was valid law at the very moment it was ratified, social practices notwithstanding. Furthermore, we stop the chain of legal justification at the ratification of the Constitution; we consider it legally irrelevant that the constitutional "revolution" succeeded. In chains of legal reasoning, the validity of a law ends with a demonstration that the United States Constitution authorizes it. It is legally irrelevant to add, as a further justification, the fact that a convention of appealing to the Constitution exists. One way of stating this point is that the community that brought this convention into being was legally limited. For this convention arose while the Constitution was law.
Appealing to the fact that the ratification of the Constitution was in accordance with Article VII does not solve the conventionalist's problem, for
81.
See HART, CONCEPT, supra note 41, at 116. 82.
Kelsen does not deny that there is a factual sense in which legal systems exist, a sense that is relied upon in the discipline of legal sociology. E.g. , KELSEN, PROBLEMS, supra note 7, at 13-14. He merely rejects the idea that one begins legal interpretation by determining the existence of a legal system in this factual sense.
83. See JOSEPH RAZ, THE CONCEPT OF A LEGAL SYSTEM 138 (2d ed. 1990). Hart's own views on these issues are complicated by the distinction he draws between claims of validity from the internal and external point of view. See especially HART, CONCEPT, supra note 41, at 101-07. It is significant that Hart explains away many of the legal phenomena upon which Kelsen's critique of conventionalism relies by assigning them to this internal perspective. See, e.g., id. at 119. It may be that an understanding of legal meaning from the internal point of view is indistinguishable from Kelsen's own transcendental approach. Unfortunately, these important issues cannot be discussed here. See id. This appears to be the conclusion Greenawalt draws from a Hartian approach. Greenawalt, supra note 47, at 637-40. the question will then be when Article VII became law. Once again, the conventionalist must insist that it became law only when the practice of appealing to it as the ultimate source of law arose, and that misdescribes American law. The correct description of American law is that the first constitution-whether that is the Constitution or Article VII-was valid when it was created, without legal dependence upon any other act. Its legal validity is necessary.
Furthermore, Kelsen argues, if one insisted that the United States Constitution was valid law only when the convention of appealing to it arose, this would merely mean that one was viewing the creation of the American legal system as legally authorized according to the principle of efficacyand so from the perspective of another legal system (for example, international law) t~at recognizes the principle. 86 Rather than answering the question of why the first constitution is valid law, it would merely put that question off. For the question would now be why the first constitution for the new legal system was valid when it was created.
87
Kelsen' s usual way of putting these points is in terms of the basic norm, the presupposition of which is required for interpreting anything as having legal meaning. 88 Kelsen argues that a basic norm must be presupposed if the first constitution is to be interpreted.as legally valid. 89 The basic norm is the authorizing norm with respect to which the creators of the first constitution had the legal power to create law. 90 Because of the basic norm, the creators of a first constitution can be inte~reted as legal organs of the very legal system they appear to have created.
1
Because of the complexity of Kelsen's idea of the basic norm and the changing views that Kelsen himself had concerning this difficult notion, it is best to understand his argument independently of it. We can understand Kelsen as simply arguing that an appeal to the creation of the first constitution is the final step in chains of legal reasoning. And this means that the creators of the first constitution necessarily had the authority to create law. We can accept this without assuming that there is an actual authorizing
86.
See KELSEN, PuRE THEORY, supra note 4, at 214-17, 336-39; KELSEN, PROBLEMS, supra note 7, at 120-22.
87. According to Kelsen, the constitution of international law is that the custom of states creates valid law. See KELSEN, PuRE THEORY, supra note 4, at 226, 323. Furthermore, this constitution was itself created through custom. See id. at 226. However, we cannot point to the constitution of international law itself to argue that the creation of this constitution was an act of valid law-making. That would be vicious circularity. Neither can we simply identify the constitution with the custom that created it, since that fails to explain why custom had constitution-creating legal power. In the end, a basic norm must be presupposed under which custom was an authorized means of creating the constitution for international law. norm of any sort (even a "presupposed" norm) that gave them this authority. 92 It is because the law transcends and constrains everyone's will, even the will of the community as a whole, that Kelsen considers legal meaning to be truly objective. 93 Every actor can be subject to legal restrictions; the law is a completely de-psychologized and de-sociologized wi11.
94 Legal meaning is not reducible to something sociological and legally unconstrained, such as the community's choice of a rule of recognition, because even that choice can be seen as legally constrained-as having legal meaning.
PART THREE: KANT'S TRANSCENDENTAL IDEALISM
If legal meaning transcends every social fact, how is it that these meanings can be known? What am I thinking about when I think that the first constitution was necessarily legally valid? It is here that Kelsen's Kantianism enters the stage. Kant's goal was to provide a non-empirical account of our knowledge of those necessary relations in nature, such as causality, that form the framework within which sensory content can be meaningfully interpreted by the sciences. Kelsen was drawn to Kant because of the analogies Kelsen saw between the role that causality plays in our cognition of nature and the role that imputation plays in our cognition of legal systems. 95 Just as, for Kant, causal relations can be known (or even thought about) only if they are, in a certain sense, created by the knowing subject, so, for Kelsen, the logical relations between legal meanings can be known (or even thought of) only if they are created by the subject of legal cognition. 92.
Kelsen appears to deny that the basic norm is part of legal reasoning, stating: The pure theory does not hold that the law is an objectively valid order because one presupposes the basic norm that one should act in accordance with the historically first constitution; rather, the law can be viewed as an objectively valid order when one accepts that one should act in accordance with the historically first constitution, that is under the presupposition of the basic norm. Hans Kelsen See id.
Objective and Subjective Validity
It was Hume's skepticism about causality that first interrupted Kant's "dogmatic slumbers" and led him on the path of critical philosophy.
97
Hume's genius was to show how causality, which we take for granted everyday, is actually quite mysterious. Although we feel that there is a necessary relation between, say, the striking of a match and its lighting, we never experience any necessitating force. 98 All we experience is that the two events are constantly conjoined. 99 The feeling of causal necessitation, Hume argued, is simply a psychological disposition to associate events that arises after they are repeatedly experienced together. 100 It is a serious question, therefore, how we can know that any causal relations exist at all.
Indeed, Hume concluded, not merely that we have no knowledge of causality, but that we have no concept of it.
101 Such a concept cannot come from experience, because, as we already know, causal relations cannot be sensed. 102 The only other option is to treat as concepts the psychological dispositions to associate events that are created when we observe their constant conjunction.
103 But these dispositions are mere mental habits that fail to represent anything about the events being associated. As a result, Hume argued that we cannot think about causality-our causal judgments cannot be true or false.
104
Kant took Hume's argument very seriously, because he agreed with him that our experience of our own causal judgments shows them to be nothing but ideas united by non-cognitive principles of association. 105 Indeed, Kant took Hume one step further and argued that no empirical account of our causal judgments, whether it be physical, psychological, or sociological, can explain how we think about causality. 106 Whatever the reasons we unite ideas together, if these reasons can be experienced they will be unable to explain why what happens in our mind is thought. 
98.
See DAVID HUME, AN ENQUIRY CONCERNING HUMAN UNDERSTANDING 135-43 (Tom L.
Beauchamp ed., 1999) (1748). 99.
See id. at 141.
100.
See id. at 135-37. Accordingly, someone unfamiliar with matches will not feel any necessary relation between the striking of a match and its lighting. If causal necessitation could be sensed, then such causal connection would be observable the first time it is encountered. 101.
/ 
See id.
Kant puts this argument in terms of the distinction between "subjectively" valid unifications of ideas of the sort that appear in Home's account of causal judgment and "objectively" valid judgments, which can be true or false. 108 For Kant, objective validity is the essence of thought. 109 It is because empirical accounts of causal judgments cannot provide them with objective validity that they fail to explain how we can think about cause and effect. 110 Something like Kant's distinction between subjective and objective validity is commonly encountered in education. A child initially says "2+2=4" in a manner that is subjectively valid only. She says it, for example, to please her teachers, or because she is afraid of punishment, or simply because she feels like it. At this stage, there is a sense in which she is not really thinking that two plus two equals four at all. It is only when she finally understands what she is saying and realizes that two plus two equals four no matter what her teachers say and no matter what she feels like, that she can judge in a manner that is true (or false).lll It is by transcending the subjective that we are able to think.
Kant argues that Humean dispositions, or any other empirical ground for our causal judgments, are unable to explain how we transcend the subjective in this sense. 112 To think that a causal relation exists is to think that if the cause happens, then the effect must happen, even if we no longer wanted to associate the two events. 113 It is impossible, Kant argues, to represent that cause and effect are necessarily connected in this sense if our only reasons for connecting them. are contingent. 114 But, Kant argues, empirical explanations of our causal judgments can provide only contingent reasons: We connect cause and effect because of neurons firing in our brains, or because of Humean psychological habits, or because we were conditioned to do so by authority figures. 115 If we really think that A causes B, that means A and B should be associated no matter what, not that they should be associated for any contingent reasons.
The Transcendental Self
How then is objectively valid judgment possible? How do we manage to think? After all, every judgment seems fully describable in psychological terms. Introspection reveals nothing but a Humean flow of ideas. Furthermore, replacing psychological explanations with those drawn from physics, The traditional rationalist response is to argue from thought to the existence of a soul-an eternal, unchangeable, and unitary substance that stands above and is the bearer of the contingent flow of ideas. It is by virtue of the soul's permanence and simplicity that thought is possible. But Kant was well aware of the inadequacies of the rationalist approach to the thinking self. Rationalists allow for the possibility of thought only at the cost positing a substance that can be found nowhere in experience and whose character violates the scientific laws governing experience.
Kant's solution was to forge a middle way between empiricism and rationalism. Rather than being empirical or metaphysical, the thinking self is transcendenta/.
116 The best way of understanding the transcendental self is by concentrating on its systematically elusive nature. Whatever I am thinking of, there is always a subject of thought that can never be made an object. Even when I observe my own thoughts, this subject will be the observer, not the observed.
117 Because this self is never an object of experience, the fact that everything about myself that I can experience is describable psychologically (or by means of some other empirical science) does not mean that these descriptions exhaust what it is to be me. For the self that thinks cannot be an object of experience. 118 Rather, it shows itself through experiencethrough the fact all experience is experience for a unified subject of thought.
119
Because the unity of the transcendental self is not experienced, its unifications of ideas can be objectively valid. By virtue of being a necessary self (or, perhaps it is better to say, by virtue of not being experienced as a contingent self) the transcendental self is able to unite thought in a noncontingent manner; because its unifications of thoughts are not contingent, it can represent necessary connections in nature (e.g., relations of cause and effect).
120
One way of putting Kant's argument is that because my thinking self is transcendental, I can judge that cause and effect are related no matter what anybody thinks. The transcendence of the subjective that is required for
116.
See KANT, CRITIQUE, supra note 105, at B 131-34. 117.
Kant argues that we have evidence of the transcendental self through the "I think" that we can reflectively attach to any of our representations. The self indicated by the "I think" is this subject of experience that cannot be made an empirically-known object of experience. /d.
118.
Indeed, Kant argues that we do not know through experience that we think at all. ALLISON, supra note 108, at 275-78.
119.
This relationship between the transcendental self and the world it experiences is analogous to the relationship between the eye and the visual field. I cannot see the eye that is responsible for the visual field within the visual field. KANT, CRITIQUE, supra note 105, at B 141-42.
thought can occur, because the transcendental self can judge that the two are related no matter what any experienced self (including his own self, as experienced) thinks. 121 The world the transcendental self represents is completely independent of any representable self. It is objective in just the sense required for empirical science.
Indeed, Kant's problem is not accounting for the objectivity of our judgments about the world, it is instead making sense of our ability to say that the world is subjective in any way. Because the transcendental self is the subject and not the object of knowledge, it is difficult to see how we can represent it at all. 122 As we shall see later, this is precisely the conclusion drawn by many of the neo-Kantians who were the most immediate influence upon Kelsen' s thought.
But Kant assumes that it is possible to represent the dependence of the world on the transcendental self. The character of the world we judge is therefore subjective or created, in the sense that it depends upon or is created by this self. In particular, the necessary relations within the world, including the fact that it has causal relations and substances, are consequences of demands made by the representing subject.
123 But because the self upon which the world depends is transcendental, we are able to continue asserting the independence of these necessary relations from any self in the world.
At this point it may appear that Kant's approach is like that of the rationalist. Thought is possible only because an eternal and indestructible soul exists alongside the empirical self that is known through psychology, physics, or biology. But Kant argues that it is impossible to make such judgments about the thinking self. 124 That this self is different from the self known through experience is no more representable than the fact that the 121.
Given the sharp distinction that Kant draws between the transcendental self and the empirical self, it is no wonder that German Idealists following Kant questioned any identification of empirical selves with the transcendental self, including the assumption that there are as many transcendental selves as there are people. There is no reason to assume that there is more than one transcendental self that is shared by all knowers. See, e.g., ROBERT B. PIPPIN, HEGEL'S IDEALISM: THE SATISFACTIONS OF SELF-CONSCIOUSNESS 64 (1989); Robert R. Williams, Hegel and Transcendental Philosophy, 82 J. PHIL. 595, 599 n.6 (1985) . Insisting that more than one transcendental self exists must involve the illegitimate association of the subject of experience with the subjects that it experiences.
122.
As the early Wittgenstein put it: 'The self of solipsism shrinks to a point without extension, and there remains the reality co-ordinated with it." WmGENSTErN, supra note 119, § 5.64. Schopenhauer aptly expressed our inability to represent the self upon which the world depends:
On the one hand, every individual is the subject of knowing, in other words, the supplementary condition of the possibility of the whole objective world, and, on the other, a particular phenomenon . This is the sense in which Kant's approach is idealist. KANT, CRITIQUE, supra note 108, at A 369-70, B 519-21. Kant's idealism is tied to his "Copernican Revolution" in philosophy. Rather than assuming that "our knowledge must conform to objects," Kant asks "whether we may not have more success in the tasks of metaphysics, if we suppose that objects must conform to our knowledge." /d. at B xvi.
124.
This argument primarily occurs in the Paralogisms. /d. at B 399-432.
two are the same. 125 To make either of these claims, we must illegitimately treat the transcendental self as a possible object of experience.
This curiously unrepresentable aspect of the transcendental self shows itself when one considers one's own death. It is natural to think that only one of two things could happen when we die. Either the thinking self is extinguished or it continues beyond the body. But Kant denies that these two positions are our only choices. 126 Instead, he argues, neither the death nor the continued existence of the thinking self can be represented at all. 127 The transcendental self is timeless, but not the way the rationalist conceives of the soul as timeless. The rationalist's soul is timeless in time. The transcendental self, in contrast, is timeless by virtue of being the subject representing the entirety of time, including the time before the empirical self s birth and after its death.
128
Just as the birth or death of the transcendental self cannot be represented, so it is impossible to represent any change in the transcendental self. Let's say that last year you did not believe in the law of noncontradiction. 129 Although now you demand of anything representable that it satisfy this law, then you were willing to associate the thought "square" and the thought "not-square" with the very same thing. 130 Let's assume further that this means that the way your transcendental self represents the world has changed. In other words, the whole representable world has changed from violating the law of non-contradiction to abiding by it.
But even if this is true, it cannot be represented. Anything that can be a world for you now must satisfy the law of non-contradiction. Rather than representing the past world as violating the law, the only changes you can represent concern your beliefs about the law. Last year you did not believe in the law and this year you do. You must represent the law itself as valid no matter what you believed in the past. But that simply means that the only change you can represent will be a change in your empirical self (your self within your currently represented, no-contradiction world) not in the transcendental self (the self upon which the entire represented world depends). This inability to represent changes in the transcendental self is what it means for it to always be the subject and not an object of knowledge, and it is precisely this inability that makes objectively valid judgment possible. KANT, CRITIQUE, supra note 108, at B 413-26. 128.
Some of the best expressions of this aspect of the transcendental self can be found in the early Wittgenstein:
Death is not an event in life; we do not live to experience death. If we take eternity to mean not infinite temporal duration but timelessness, then eternal life belongs to those who live in the present. Our life has no end in just the way in which our visual field has no limits. WmGENSTEJN, supra note 119, § 6.4311; see also § 5.641. 129.
1 use this example not because the law of non-contradiction is an example of what Kant considers a transcendental condition for representation, but because it is an example that can be easily grasped. 130.
1 set aside the problem of whether it is genuinely possible to believe the impossible. See Ruth Barcan Marcus, Rationality and Believing the Impossible, 80 J. PHIL. 321 (1983).
We can now appreciate Kant's tour de force. He has weaved his way between empiricism and rationalism, giving us the benefits of each. We can accept Hume's arguments that causality cannot be sensed and that all we experience of ourselves when judging is a contingent flow of ideaswithout giving up objective knowledge of these necessary relations in nature. Furthermore, we can accept the rationalist's belief in a non-empirical subject of thought-without adopting a metaphysic of the soul.
PART FOUR: THE LOGICAL ANTI-PSYCHOLOGISTS
The triumph of the empirical sciences in the mid-nineteenth century generated hostility to the idea of logical necessity, both in English-and German-speaking philosophical traditions. Just as causal relationships between events cannot be experienced, relations of logical dependence (for example, the logical derivability of the expression "Some whales are mammals" from the expression "All whales are malllli1als") are not known through the senses. This made them look scientifically suspect.
In response, these logical psychologists reduced logic to empirical generalizations about human thought, 131 for the laws of human thought could be empirically confirmed. As a result, whatever logical relationship existed between "Some whales are malllli1als" and "All whales are mammals" depended upon contingent facts about human being's reasoning faculties.
In the late nineteenth century, a largely neo-Kantian movement arose against psychologism in logic.
132 One of the perceived difficulties with psychologism was its inability to explain our interpretation of the meaning of another person's utterance. If psychologism were true, one would have a reason to interpret the two occurrences of "happy" in Beatrice's statement "John is happy, and he is not happy" as having different meanings only if, as an empirical matter, Beatrice was working within a mental system to which the law of non-contradiction applied. One could not come to this conclusion without a good deal of empirical inquiry about her psychological states. Furthermore, whatever conclusions one came to concerning her 131 .
Among English-speaking philosophers and logicians, this movement was motivated by a commitment to empiricism and a resistance to a metaphysic of abstract entities. Brockhaus, supra note 15, at 495-96, 501-06. A classic expression of the English strain of psychologism is 1 MILL, supra note 15, at 2. Among German-speaking philosophers and logicians, it had its source in a psychological or physiological interpretation of the Kantian transcendental self. ANDREA POMA, THE CRITICAL PHILOSOPHY OF HERMANN COHEN 1-3 (1997); KOHNKE, supra note 19, at 6, 108-15; Brockhaus, supra note 15, at 495- would be inapplicable to the next person one met. Objective rules for the interpretation of meaning vanished.
The logical anti-psychologists sought to rescue logic through an epistemology of necessary logical relations that was analogous to Kant's epistemology of necessary relations 'in nature. This approach would be idealist, in the sense that logical relations would exist only as represented by a subject. But because the representing subject was transcendental, these relations would be objective, normative, and intersubjectiv~.
But these anti-psychologists were faced with a serious dilemma for, unlike Kant, they tended to argue that any attempt to find the source of the laws of logic (or any other necessary laws governing experience) in a transcendental self would be frustrated by the fact that this self could never be an object of thought. Indeed, the neo-Kantian Hermann Cohen argued that, by talking about the source of necessary laws in a transcendental self, Kant inevitably inclined his followers either toward rationalist metaphysics or psychologism. For any self that could be spoken of would have to be understood either metaphysically or empirically. 133 Either way, the transcendental idealist path between rationalism and empiricism will not have been taken. Their solution to this problem was to refuse to speak of the sources of the laws of thought at all. Instead, these laws were justified immanently, through the laws themselves. 134 As Cohen puts it, "We begin with thought.
Thought may not have an origin outside itself, if its purity is to be unlimited and clear. Pure thought, in itself and exclusively, must alone give birth to itself." 135 Although this might sound mystical, Cohen's proposed approach is one in which logical structure is revealed through an axiomatic method. 136 No attempt is made to go beyond logic to show why the axioms are correct, for any attempt to do so would either lead one to metaphysics or empiricism.
Instead, the transcendental grounding of logic shows itself in the fact that justification stops at these axioms.
Consider, once again, the necessary relationship between the truth of a conjunction and the truth of its conjuncts. If the necessity of this relationship is challenged, there is not much that one can say to the skeptic. To ap-. peal to the objective meanings from which this necessary relationship follows does not help matters, because awareness of these meanings seems to amount to nothing more than appreciation of the necessity of the relationship. On the other hand, to claim that the relationship follows necessarily from the character of the representing subject seems to suggest either that it is a psychological law (in which case it would lose its necessity) or that it is the law of an eternal soul (in which case it would be a form of metaphysical speculation). The solution is to manifest the necessity of the axiom, rather than prove it, by treating it as an axiom. This use of an axiomatic method to allow logic to reveal its own necessary laws is evident in the writings of the most prominent anti-psychologist, Gottlob Frege. For Frege, logical rules concerned the necessary relations between meanings.
137 On the one hand, it was crucial for Frege that the meanings with which logic was concerned be independent of human beings and their mental activities. 138 For it is only by divorcing meanings from psychological states that the relationship between meanings that logic reveals could be seen as necessary-otherwise lo~ic would simply be a set of contingent laws. Meaning was a "third realm" 1 9 different from the empirical realms of the physical and mental. By divorcing meanings from psychology, it appears as if Frege made the process of grasping meanings and logical truths a mysteriously metaphysical contact with Platonic entities.
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But Frege characterizes the method by means of which logical truths are justified, like Cohen, as a case of logic justifying itself "The question of why and with what right we acknowledge a law of logic to be true, logic can only answer by reducing it to another law of logic. Where this is not possible, logic can give no answer." 141 The laws of logic reveal themselves through the use of an axiomatic method. 142 Another area where the anti-psychologists manifested their transcendental idealism was in sharply distinguishing the contingency of our judgments about logical laws from the necessity of those laws themselves. The antipsychologists naturally recognized that we can engage in empirical inquiry about why we accept the particular logical principles that we do. But such physical, psychological, or sociological accounts of our judgments about logic can neither justify nor undermine the necessity of logic itself. As Frege put it:
If we step away from logic, we may say: we are compelled to make judgments by our own nature ... I shall neither dispute nor support this view; I shall merely remark that what we have here is not a logical consequence. What is given is not a reason for something's being true, but for our taking it to be true. 143 By resolutely segregating these two areas of inquiry, Frege exemplifies the transcendental idealist approach of the late neo-Kantians-a form of transcendental idealism that dispenses with a transcendental self.
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PART FIVE: KELSEN'S TRANSCENDENTAL IDEALISM Kelsen modeled his approach after the anti-psychologists. 145 To be sure, in arguing that legal meaning exists only as represented by a subject, Kelsen's approach to the law sounds straightforwardly Kantian: "[T]he science of law as cognition of the law, like any cognition, has constitutive character-it 'creates' its object insofar as it comprehends the object as a meaningful whole."
146 But like the neo-Kantians, rather than speaking of necessary relations between legal meanings as having their source in a transcendental self, Kelsen makes room for these truths through a rigorous distinction between empirical investigation of the psychological, political, and sociological causes of our judgments about legal meaning and an investigation of legal meaning itself.
Therefore, just as Frege refused to discuss the relationship between meanings and the people who know them, 147 because any attempt to show such a relationship would inevitably psychologize what must be conceived of as independent of human beings, so Kelsen drew a rigid separation between legal meanings and the social, political, and psychological character of the people who know them, because any attempt to show such a relationship would inevitably reduce legal meaning to these social, political, and psychological facts. We can inquire about sociology, politics, and psychology, or we can inquire about law. The two forms of inquiry cannot be mixed.
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FREGE, BASIC LAWS, supra note 141, at 15. 144.
The question of whether Frege was indeed a neo-Kantian is a matter of considerable debate. Argument for neo-Kantian influences can be found in SLUGA, supra note 18, at 58-64, and Gabriel, supra note 18. Frege's Kantianism certainly seems evident in the following passage:
An idea in the subjective sense is what is governed by the psychological laws of association .
. . . An idea in the objective sense belongs to logic and is in principle non-sensible .... It is because Kant associated both meanings with the word [idea] that his doctrine assumed such a very subjective, idealist complexion, and his true view was made so difficult to discover. The distinction here drawn stands or falls with that between psychology and logic. GoTILOB 
Revolutions, Again
Consider the judgment, so important to Kelsen's argument against the conventionalist, that the revolutionaries' creation of a ftrst constitution was the creation of law, even before the revolution was successful. Kelsen admits that whether the revolutionaries' acts are so interpreted depends upon whether they are eventually successful or not:
A band of revolutionaries stages a violent coup d'etat in a monarchy, attempting to oust the legitimate rulers and to replace the monarchy with a republican form of government. If the revolutionaries succeed, the old system ceases to be effective, and the new system becomes effective ... . And one treats this new system, then, as a legal system, that is to say, one interprets as legal acts the acts applying the new system, and as unlawful acts material facts violating it. ... If the revolutionaries were to fail . .. then the initial act of the revolutionaries would be interpreted not as the establishing of a constitution but as treason, not as the making of law but as a violation of law.
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This sounds like a fatal flaw in Kelsen's argument that we are aware of a world of objective legal meaning that is not reducible to social facts, for our judgments about legal meaning are mere responses to these same social facts. Rather than explaining the possibility of knowledge of objective legal meaning, Kelsen appears to lapse into Humean psychologism.
Kelsen recognized that a Humean jurisprudence is an important challenge to his theory. It is possible, he admits, that "the concept of the 'ought' ... is senseless or merely [an] He accomplishes this by using Cohen's form of transcendental idealism to preserve our ability to make objectively valid judgments about a world of legal meaning that transcends psychological, political, and social facts, without denying the Humean insights that we experience these very same judgments to be influenced psychologically, politically, and sociologically.
Kelsen's point is not that there is some subject of legal cognition that is metaphysically isolated from causal influences. The only subject of legal knowledge that we can know is empirical. 153 But he insists that this subject is irrelevant to the represented world of legal meaning. 154 The relationship between Kant's transcendental self and the empirical world it represents is precisely the same as the relationship between Kelsen' s empirical self and the world of legal meaning that it represents.
Let us say that someone traces all chains of legal dependence back to revolutionaries' creation of a first constitution-this creation is the final link in the chain of imputation. Furthermore, let us assume that it is only because of the revolutionaries' success that she treats their actions as foundational in this way. To say that she is irrelevant to the world of legal meaning she represents means that it is impossible for her to represent the legal meaning of the revolutionaries' actions as contingent upon those factors, such as the revolutionaries' success, that influence her representations.
She cannot represent this contingency within the legal world, because, ex hypothesi, the revolutionaries' creation of the ftrst constitution is the ftnal link in her chain of legal reasoning. This means that she does not represent the legal status of the constitution as dependent upon any other eventcertainly not upon the revolutionaries' success. And this contingency cannot
153.
See, e.g., KELSEN, PuRE THEORY, supra note 4, at 204 n.72. There Kelsen stated: The question: 'Who presupposes the basic norm?' is answered by the Pure Theory as follows: The basic norm is presupposed by whoever interprets the subjective meaning of the constitution-creating act, and of the acts created according to the constitution, as the objective meaning of these acts, that is, as objectively valid norm. /d. This "whoever" is an empirical subject. This disanalogy between Kant and Kelsen is the source of many arguments that Kelsen's jurisprudence is not genuinely Kantian in outlook. See HANs KOeHLER, PHILOSOPHIE, RECHT, POLITIK 22 (1985) ; Wilson, supra note 10, at 62-64. 154.
One way of putting this is that the subject representing the legal world is not a legislator: "[T]his 'creation' has a purely epistemological character. It is fundamentally different from the creation ... of law by the legal authority." KELSEN, PuRE THEORY, supra note 4, at 72. Indeed, we are not able to represent ourselves within the legal world at all. Just as Kant draws a distinction between the representing transcendental self and the empirical self that it represents, so Kelsen draws a distinction between the representing empirical self and the legal self that it represents. The concept of an empirical self "expresses no entity proper to the law or to legal cognition." KELSEN, PROBLEMS, supra note 7, at 47; see also Kelsen, Forward, supra note 53, at 19. We do not represent in the legal world the fact that someone exists physically, psychologically, or sociologically. What one represents legally is a normative world of legal meaning. Therefore, Michael Green enters into the legal world only insofar as there are legal norms that apply to his behavior. If one speaks of Michael Green as a legal entity, one is referring to a constellation of legal rights and obligations with Michael Green's behavior as part of their content. KELSEN, PROBLEMS, supra note 7. at 46-49; KELSEN, PuRE THEORY, supra note 4, at 168-74. Because Michael Green qua empirical subject is not representable legally, I cannot even begin to represent legally the sense in which the legal world depends upon Michael Green as representing subject. And the Michael Green that can be represented legally, namely the constellation of norms referring to Michael Green's behavior, is not a self upon which the legal world depends, for there would still be law even if there were no legal norms that referred to Michael Green's behavior. be represented in the empirical world, for the empirical world contains no legal meaning at all. She can, of course, engage in psychology or sociology and say that her judgments about the legality of the revolutionaries' actions depend upon the revolutionaries' success. But representing her judgments about legal meaning is not representing legal meaning itself.
Furthermore, if she were to represent the legal validity of the first constitution as dependent on revolutionary success, she would have simply switched to another legal perspective, such as that of international law, under which the first constitution is no longer first, but is instead valid only because it satisfies the principle of efficacy, or some other authorizing norm. The chain of legal reasoning in this new perspective, just like the old one, would eventually end with a first constitution that was simply assumed to be legally valid, independently of social facts.
One way of stating Kelsen' s point is that a constitutional revolution is like the hypothetical change in our transcendental selves (for example, a change in our commitment to the law of non-contradiction). If such a change does occur, there is very little that can be represented as different. The only representable change concerns one's judgments about the law, not the law itself. Although there may be a sense in which the whole legal world has changed as a result of the revolution, this change is unrepresentable. Any past legal world is as subject to our current principles of legal interpretation as the new one, which simply means that there is only one legal world.
Carefully attending to the transcendental idealist nature of Kelsen' s legal theory allows us to make sense of an area of his thought that has been criticized even by sympathetic interpreters
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-his demand that the first constitution must be efficacious: "[A] normative system to which reality no longer corresponds to a certain degree will necessarily lose its validity. The validity of a legal system ... depends in a certain way ... on the efficacy of the system."
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It is easy to see why those sympathetic to Kelsen' s formalism would object to this aspect of his thought. In demanding that principles of legal interpretation line up with social facts, Kelsen has apparently lapsed into the very sociological approach that he spent so much effort arguing against.
157
For what is it to say that the foundational constitution is valid only if it is efficacious but that the ultimate sources of legal validity are empirical facts? These claims concerning the empirical conditions for our judgments about valid law are completely compatible with efficacy being legally irrelevant to the validity of the first constitution, an irrelevance upon which Kelsen insists. 162 Representing our judgments about legal meaning is not the same as representing legal meaning itself. That no one will in fact treat the first constitution of a legal system as valid law unless the constitution is efficacious does not mean that, when legally representing, we treat the validity of the constitution as legally dependent upon its efficacy.
Of course, Kelsen is nevertheless motivated to say that, in a sense, validity depends upon efficacy. This is because there is indeed a dependence of sorts. But the dependence is transcendental-it cannot be represented, either legally or empirically. 163 normatively justified or not: "One must therefore distinguish between the norm, which is valid, and the idea of the norm, which is effective." Hans Kelsen, Das Wesen des Staates, 1 REVUE INTERNATIONALE DE LA THEORIE DU DROIT l, 7 (1926); see also EBENSTEIN, supra note 49, at 113-14. Effectiveness, as an empirical fact, can never legally justify anything because it can never be represented within the legal world. 159.
KELSEN, PuRE THEORY, supra note 4, at 11 (emphasis added). 160.
Kelsen, Forward, supra note 53, at 19 (emphasis added). 161.
KELSEN, PuRE THEORY, supra note 4, at 86 (emphasis added); see also id. at 210 ("As soon as the old constitution loses its effectiveness and the new one has become effective, the acts that appear with the subjective meaning of creating or applying legal norms are no longer interpreted by presupposing the old basic norm, but by presupposing the new one." (emphasis added}).
162.
See, e.g., id. at 212. 163.
Our inability to represent the dependence of legality on efficacy is complicated, however, by the existence of a legal principle of efficacy, under which the validity of a subordinate legal system is indeed legally dependent upon its efficacy. But as we have seen, this principle cannot be the reason the first constitution has validity, for the principle of efficacy is valid only insofar as it is recognized by the first constitution. It is the relationship between the validity of the first constitution and its efficacy that cannot be represented. At times, however, Kelsen appears to suggest a relationship between the legal and the transcendental roles that efficacy plays. See, e.g., Kelsen, Analytical, supra note 62, at 70; KELSEN, PROBLEMS, supra note 7, at 61. I cannot pursue these difficult issues here.
The Omnipresence of Law
One way of stating the transcendental nature of Kelsen's legal theory is that the subject representing law (for example, American law) creates a logical space that can assign legal meaning to any event anywhere and at any time, including those times before and after the social facts that have played a causal role in her representing this space. This is similar to the way that the transcendental self in Kant's philosophy represents the entirety of time and space, including the time before one's birth and after one's death. To say that American law covers the entirety of space and time is not to say that the ancient Romans were obligated to follow American law of course. Nevertheless, American law determines the inapplicability of American law to their actions. 164 In an important sense, then, American law does apply universally-the ancient Romans were bound by American law, for they are freed from the obligations of American law only by American law. Because American law exists throughout space and time, the revolutionary creation of the American Constitution can be an event within American law.
Kelsen's demand that the ultimate source of the law must be explained transcendentally is evident in his rejection of "self-obligating" theories of the state, which were common in continental jurisprudence, 165 in favor of the identity of the law and the state. On the one hand, a self-obligating theory holds that the state "as a collective unit and subject of willing and acting, exists independent of, and even preceding, the law." 166 The idea that the state creates the law captures the view that the content of the law is determined by social facts. On the other hand, the ability of every actor and social event to be legally constrained is explained by the fact that "the state goes on to fulfill its historic mission ... by creating law, 'its' law, the objective legal system, in order to subject itself to that system, in order to use its own law to impose obligations on, and to grant rights to, itself." 167 The selfobligating nature of the state is intended to explain the objectivity of legal meaning-the fact that every legal actor, including the state itself, is subject to the law. But rather than solving the problem of how the law can be both dependent upon social facts and bind every social fact, the self-obligating theory, Kelsen argues, simply condenses this problem into a contradiction. 168 Kelsen argues instead that "the state is identical with the legal system .. . the state is simply an expression for the unity of the legal system ... the
164.
Cf KELSEN, PuRE THEORY, supra note 4, at 12-13. 165.
Stewart, supra note 3, at 292-93. In particular, Kelsen is reacting to Georg Jellinek's jurisprudence. KELSEN, PROBLEMS, supra note 7, at 97-98 n.67; Kelsen personification of that legal system." 169 A state, understood as the creator of the law, does not exist at all. For the fact that anyone, including a state, has the power of law-creation already assumes a legal context. The law is always in the background whenever the creation of law is spoken of. If one wishes to personify as the state this legal context in the light of which anything has legal meaning, the state is simply another name for the legal system itself.
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Of course, it is possible to speak of the state in a more limited sense, as a certain set of individuals whose actions have special law-creating legal meaning. 171 The state in this sense would include legislators and judges. But these people have law-creating powers only within a legal context. Therefore, they cannot be the source of this context. Indeed, which people are thought of as state officials, Kelsen argues, is a somewhat arbitrary matter. Individuals contracting with one another are just as much law creators as legislators and therefore have no less a claim to being called the state in this narrower sense.
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A virtue of Kelsen's transcendental idealism is that it can explain the omnipresence of the law without relying on metaphysical or moral notions of necessary legal systems. To say that American law exists throughout space and time is not to say that the United States had to exist. We simply cannot stand above the various possible legal systems and answer the question of which we may or must be in. This question cannot be answered empirically, because empirical inquiry will never answer a question about legal meaning, and it cannot be answered legally because to answer any legal question we must already have assumed a legal system in the light of which events have legal meaning. 173 Which legal system we are in is necessary, therefore, not in a metaphysical or moral sense, but transcendentally. 
The Logic of the Law, Again
We can now appreciate Kelsen's tour de force. He has explained how a world of objective legal meaning with necessary relations reveals itself to us and he has done this in a way that satisfies empiricist worries about meta-169.
Kelsen, Forward, supra note 53, at 14; see also Kelsen, Verhiiltnis, supra note 168, at 96. In his first major book on legal theory, HANS KELSEN, HAUPTPROBLEME DER STAATSRECHTSLEHRE (1911), Kelsen himself conceived of the state as an independent entity that is the source of legal obligations, but he rejected this view in subsequent writings. Kelsen physical speculation. By providing this philosophical legitimization of objective legal meanings, Kelsen has made possible the logical analysis of a legal system, that is, the interpretation of social events in the light of their relationship to these abstract objects.
Because he emulated the anti-psychologists, we should not be surprised that Kelsen, like Cohen, spoke of the logical analysis of legal systems in an apparently mystical manner as one of legal meaning revealing itself: "The Pure Theory of Law does not look to mental processes or physical events of any kind in seeking to cognize norms, in seeking to comprehend something legall~. To comprehend something legally can only be to comprehend it as law."
75 In fact, Kelsen's method is no more mystical than formal logic. That legal meaning must be used to reveal itself simply means that the ultimate axioms on the basis of which more complex legal meanings are derived, must themselves have legal meaning.
176 It is only by speaking of legal meaning that we can reveal the underlying structure of legal meaning. So, if a foundational axiom is that the Constitution is necessarily legally valid, we must understand this as an axiom of law-not as an empirical generalization about social practices and not as a metaphysical or moral claim-even if by doing so we seem to leave the fundamental question of why it has this legal meaning in the first place unanswered, For if we try to answer this fundamental question, all we will have done is destroy the legal meaning we sought to explain.
PART SIX: THE UNITY OF LAW
It is very easy to overestimate or underestimate the effect of a logic of legal systems on adjudication. It will be overestimated by those who forget that the logical structure that we must impose upon social events in order to interpret them legally is formal only-no particular content is demanded. It will be underestimated by those who ignore the difference between a merely empirical interpretation of social events and the demand that they fit within this logical structure. As an illustration of this point, I want to briefly consider Kelsen's doctrine of the unity of l'aw.
As we have seen, Kelsen rejects the idea that legal interpretation begins with a factual determination of a legal system's existence. Instead, all legal interpretation is always already in a legal context. This context depends upon drawing out relations of imputation from a first constitution. But that means that it is impossible to interpret more than one legal system. Kelsen's legal monism follows from the fact, noted earlier, that there is only one legal world-that a legal system creates a logical space within which every social event must find a place. To the extent that one interprets a plurality of systems, all but one must be subordinate, in the sense of existing only by 175 .
KELSEN, PROBLEMS, supra note 7, at ll. virtue of being legally recognized by the primary legal system. As a result, Kelsen argues that international law and the laws of the various domestic legal systems must all fit into a single normative structure.
This position is Kelsen's doctrine of the unity of law: "As it is the task of natural science to describe its object-reality-in one system of natural laws, so it is the task of jurisprudence to comprehend all human law in one system of norms." 177 All law must be part of the same legal system, whether that be the international legal system or a particular domestic legal order. 178 For example, if one claims that American laws are valid because the United States satisfies the requirements for nationhood under international law, such as the principle of efficacy, then the international legal system is primary. On the other hand, if all chains of legal reasoning stop at the first constitution for the American legal system, and international law and the laws of other domestic legal systems are valid only insofar as they are recognized by the American system, then the American legal system is foundational. 179 In a similar vein, Kelsen argues that contradictory norms within the same legal system cannot exist: 180 If legal cognition encounters legal norms that contradict one another in content, it seeks, by interpreting their meaning, to resolve the contradiction as a mere pseudo-contradiction. If this effort fails, legal cognition disposes of the material to be interpreted, disposes of it as lacking in meaning altogether and therefore as non-existent in the legal sphere qua realm of meaning.
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From the sociological perspective, of course, it is easy to say that two contradictory acts of will exist. But legal interpretation means fitting this conflict within one logical space, and that means reconciling them or refusing to interpret one or both as having legal significance.
But the methods for reconciling conflicting norms can be subtle. For example, the apparent conflicts between a domestic statute and a norm of international law can be resolved by noting that international law has no procedure for overturning the "illegal" statute. The statute remains valid law, even though international law may authorize other domestic legal systems to bring sanctions against its author (for example, by declaring war on it or boycotting it). 182 In contrast, in domestic legal systems a procedure for legally nullifying unconstitutional statutes usually exists. Nevertheless, until that ~rocedure is invoked, the unconstitutional statute also remains valid law. 1 3 In addition to employing these devices to avoid normative conflicts between laws on different levels of authority, Kelsen also argues that normative conflicts within the same level can be resolved through the application of other interpretive principles, such as lex posteriori derogat priori (a later law impliedly repeals an earlier law).
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Finally, even if two acts of will cannot be reconciled, one can continue to admit that, on the sociological level, two contrary wills, each claiming legal validity, exist.
185 A Kelsenian approach no more denies social conflicts recognized by empiricist jurisprudence than it denies any other social fact. Kelsen' s point is only that contrary acts of will cannot both be interpreted as valid norms without employing a principle of interpretation ending the conflict.
The fact that these principles for reconciling legal conflict have arisen is evidence that legal interpretation involves the search for logical form within social events. For if no logical form were demanded, there would be no reason not to accept every apparent conflict of law as real. If the social facts suggested that contrary wills exist, one would simply take this conflict at face value. The fact that one does not-· that one demands a legal, if not a factual, resolution to this conflict-shows that the interpretation of legal systems is logically constrained.
To understand the difference that the unity of law can make to adjudication, consider the case of Laker Airways Ltd. v. Sabena, Belgian World Airlines.186 In 1982, an American antitrust suit was filed in the United States District Court for the District of Columbia on behalf of the insolvent Laker Airways, a British corporation, against British, European, and American transatlantic air carriers. 187 The next year, the British and European airlines filed suit in the High Court of the United Kingdom seeking injunctions prohibiting Laker from continuing its suit in the United States. 188 After the High Court entered interim injunctions against Laker, the (British) Court of Appeal issued a permanent injunction ordering Laker to voluntarily dismiss its suit against the British airlines. 189 Laker, which had brought a new (and subsequently consolidated) antitrust suit against two new European airlines before Judge Greene at the same federal district court, obtained preliminary injunctions from that court preventing the American defendants and the two new European defendants from seeking similar injunctive relief in the to respect had it been issued by a British court. In the end, Greene's, but not the British injunctions, was legally adequate? 01 To be sure, Wilkey's argument is from the perspective of American law. But this perspective is monist, in the sense that it encompassed the British perspective as wel1. 202 Wilkey did not passively accept the conflict between Britain and the United States as legally irreconcilable, even if it was factually irreconcilable. He instead found a place for that conflict within the logical framework of the American legal system. Indeed, it was only by putting it within this framework that the conflict could be legally resolved at all.
It would be overestimating the effect of Kelsen's doctrine of the unity of law to suggest that it justified Wilkey's opinion. The arguments in Judge Starr's dissent, which appealed to principles of comity, were equally monist.203 Adopting Kelsen's doctrine of the unity of law does not decide the case, but that does not mean it is worthless, for it is only by adopting this doctrine that Wilkey or Starr could begin to decide the case at all. CONCLUSION I have attempted to give a general account of Kelsen's logic of legal systems and the role his Kantianism plays in this logic. It may be that many of the details of Kelsen' s legal theory are worthy of rejection, but I believe that the heart of his approach is sound and can provide the foundation for a philosophically rigorous examination of legal systems. Because of Americans' empiricist sympathies, legal theory in this country is in much the same position that logic was in the mid-nineteenth century. Just as a genuine science of logic was possible only by assuming that meaning was a "third realm," 204 different from the empirical realms of the physical and mental, so rigorous legal theory will be possible only by assuming that legal meanings are abstract objects, independent of human beings. Kelsen's genius was in showing how this approach to legal meaning is coqtpatible with the empiricist's very legitimate resistance to the supernaturaL He shows how formalism can once again be a respectable position in the philosophy of law. 
